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Despite some judicial tweaking of the
legal principles involved over the last ten
years, employers believed that they
could legally limit their financial expo-
sure to employment disputes, including
actions created by civil rights statutes,
by contractually requiring such disputes
to be arbitrated rather than litigated in a
court of law.  Similarly, employers
believed that they could contractually
limit the time period in which an employ-
ee must pursue such disputes, even
though that period is less than the time
limit of the otherwise applicable statuto-
ry limitations period.  However, an
unpublished opinion issued in April
2010 by the Sixth Circuit Court of
Appeals has cast doubt on an employer’s
ability to place such limits on disputes
involving statutory employment rights –
at least, if the employee brings the dis-
pute under a federal statute.  

For the most part, Michigan and feder-
al laws offer employees similar protec-
tions.  For example Title VII of the feder-
al Civil Rights Act and the Michigan
Elliot-Larson Civil Rights Act both pro-
hibit discrimination with respect to a
person’s age, sex, race, color, or nation-
al origin.  Thus, an employee can gener-

ally bring an action in either federal or
state court by citing the proper federal or
state statute.  The Sixth Circuit’s opinion
highlights the difference between
enforcement of such contractual provi-
sions by the federal courts in actions
brought under the federal statutes and
the enforcement of such contractual
provisions by Michigan courts in actions
brought under Michigan statutes.

Under Michigan case law, employers
can require an employee to arbitrate any
employment-related disputes and/or
contractually limit the time the employee
has to seek adjudication of those dis-
putes through properly worded provi-
sions in their employment applications,
employment contracts, or employee
handbooks.  The Michigan Supreme
Court has found these contractual limita-
tion provisions neither contrary to law
nor public policy.  Thus, under Michigan
law, the only attack an employee can
muster against such provisions is
through traditional contract defenses,
such as duress, waiver, and fraud, or by
claiming that the provision is ambiguous
and not enforceable.  

However, under federal statutes, the
federal courts of the Sixth Circuit not

only consider the traditional contract
defenses, but also whether an employee
“knowingly and voluntarily waived” the
right to a trial and/or the applicable
statute of limitations.  This “knowingly
and voluntarily waived” standard is the
cause for concern.

In determining whether a waiver was
knowing and voluntary, the Sixth Circuit
has looked to (1) the employee’s experi-
ence, background, and education; (2)
the amount of time the employee had to
consider whether or not to sign the
waiver, including whether the employee
had an opportunity to consult with a
lawyer; (3) the clarity of the waiver; 
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(4) whether the employee received con-
sideration for the waiver; and (5) the
totality of the circumstances.

A review of the relevant Sixth Circuit
cases prior to the 2010 unpublished deci-
sion generally found that if an employee
(1) had at least a high school education;
(2) did not indicate that he/she did not
understand the waiver; (3) did not
request additional time to consider the
waiver or to contact a lawyer; and (4) the
language of the waiver was clear, then the
employee’s signature on the application
or other contract document constituted a
knowing and voluntary waiver.   

In the case of the recent federal opin-
ion, husband and wife employees signed
an employment application containing
provisions agreeing to arbitrate their
employment-related disputes and to
bring any actions concerning such dis-
putes within a six-month period.  The fed-
eral district court found that the waiver
was valid and the employees appealed to
the Sixth Circuit.  

The Sixth Circuit found the employees
to be educated with no indication that
they did not understand the waivers they
were signing.  However, because almost a
month had passed after the employees
signed their employment applications
before the employer provided them with a
description of the arbitration process, the
Sixth Circuit found that the employees
had not given their knowing and volun-
tary consent to waiving their right to a
judicial forum.  

Interestingly, the court, without expla-
nation, also found that since the employ-
ees had not given their knowing and vol-
untary consent to waiving their right to
trial, they likewise had not given their
knowing and voluntary consent to the
contractual six-month limitation period.
However, the employees’ consent to a
shortened limitation period did not
appear to be dependent on their “belated”

receipt of the arbitration process descrip-
tion.

How should employers respond to the
Sixth Circuit opinion?  Employers should
promptly provide employees with a
description of the arbitral process that is
to be contractually substituted for the
right to a trial. However, the broader
implication is that the employer must be
mindful of the federal requirement that an
employee “knowingly and voluntarily
waive” the right to trial and to application
of the statute of limitation.  This is partic-
ularly significant since it is the employee
(or more correctly, the employee’s
lawyer) who generally has the prerogative
of choosing whether to bring an employ-
ment-related claim under a Michigan
statute or under an analogous federal
statute. 

Therefore, in addition to the arbitration
description, the employer, at the very
least, ought to ask the employee-appli-
cant if he/she has any questions concern-
ing the terms of the employment applica-
tion or other contract document. The
applicant should also be required to
acknowledge in writing that he/she was
asked that question.

Divorce can be bad for business.
Mixing a business and its assets with
divorce is often financially and emotional-
ly devastating for the divorcing couple
and their family and for co-owners and
employees of the business.  Division of
property is usually the chief issue in
divorce and a business is usually the
most valuable asset.  By planning for
divorce, a business owner can avoid con-
tention and a court battle over the divi-
sion or distribution of a business. 

Michigan divorce law requires that
assets acquired during a marriage be val-
ued so that the marital estate, including
any businesses, can be equitably divided
between the divorcing spouses.  The law
governing the distribution of assets upon
divorce gives the family courts consider-
able discretion in dividing and redistribut-
ing assets according to the particular cir-
cumstances of the case.

A business owner facing a divorce
needs the right advisors for legal and
business valuation advice.  An attorney
who knows the client’s business and also
understands how to help both parties rec-
ognize the importance of making mutual-
ly beneficial decisions is critical.  Counsel
must be knowledgeable and have an
interest in helping  the business owner
solve problems – not create unnecessary
conflict.  A business owner’s decision on
a family law attorney and/or forensic
accountant is just as important as his or
her decisions in the boardroom.  

The business owner and his or her
counsel have to consider and execute
business decisions and/or divorce proce-
dures with the same attention to detail as
with a multi-faceted business plan or the
company’s budget.  Legal counsel and
financial advisors must explore creative
alternatives to help minimize disruption
and protect the long-term stability of the
business.  If there is litigation, the strate-
gy should be to control the conflict and
permit the business to function.  

Taking preventative measures helps to
protect both the business and  the busi-
ness owner’s interests and to reduce
expenses in the event of divorce.
Businesses should have policies in place
to address the rights of owners.  These
policies should include rules that apply if
an owner transfers his or her interest due
to a property settlement or a court order.

Shareholder, operating, and/or partner-
ship agreements may contain protective
provisions in the event of divorce. 
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A family-owned business may require
pre-nuptual agreements, restrictions,
and/or waivers intended to prevent own-
ers from selling or transferring their inter-
est to anyone outside the family.

A business owner that is about to get
married should enter into a pre-nuptial
agreement prior to the marriage.  That
agreement should provide that the busi-
ness is the owner’s separate property.  If
the business owner is already married,
then consideration should be given to a
post-nuptial agreement.  A post-nuptial
agreement is an agreement entered into
during marriage that regulates what hap-
pens if the relationship breaks down.

The pre or post-nuptial agreement
should address how the business will be
valued and reasonable income for sup-
port of the nonparticipant spouse if
divorce occurs.  This can be done with
trusts as well as with life insurance.
Much of the resistance to a pre or post-
nuptial agreement that keeps a valuable
business in the business owner’s name
alone can be reduced by including a
requirement to maintain a comparable life
insurance policy on the owner’s life, with
his or her spouse named as owner and
beneficiary of the policy.

Furthermore, there may be ways to
legitimately limit the business owner’s
personal financial risk as well as that of
the business.  For instance, altering the
structure of the business entity, such as
reorganizing it as a Limited Liability
Company (“LLC”), a Family Limited
Partnership (“FLP”), or a corporation,
may provide significant protection.  Also,
to assure that a business stays within the
family if a member divorces, the agree-
ment governing an LLC or FLP can spec-
ify that business interests are not subject
to division in divorce.  

In divorce litigation, the business will
almost certainly be valued and a cash
flow analysis performed by a forensic
accountant and by opposing counsel.

Valuing the business is often a significant
source of conflict.  Valuation and/or due
diligence will likely entail a review of the
company’s historical books and records.
These records should be maintained
going back a minimum of five years
according to generally-accepted account-
ing principles.  A business owner must
also be prepared to produce records if
compelled to do so by the court.  A pro-
tective order, confidentiality agreement,
order under seal, in camera review, or
other precaution may have to be
employed to protect a business’s and/or
owner’s confidential information.  

Business valuations are essential and
cost effective.  Efforts to skimp in this
area will likely cost significantly more in
the end.  The appraiser must be experi-
enced, credentialed, ethical, and able to
produce a written forensic divorce
accounting report that will withstand
scrutiny.  Thousands or even millions of
dollars are often at stake as the result of
this report.  Also, the valuation may later
be used after the divorce if the owner
sells interests in the business or seeks
financing.

Irrespective of the size and/or nature of
the business, the family law attorney
must have experience in complex proper-
ty issues.  The attorney should have a
relationship with many valuation experts
and the ability to work closely with those
experts to achieve a fair business valua-
tion and to give advice as to its legal con-
sequences.  Working together and con-
sidering the applicable statutes, current
case law, evidentiary rules, and market
trends, the attorney and appraiser will
devise a strategy and valuation methods.

Often, the attorney and appraiser also
collaborate in drafting the offer, settle-
ment agreement, and/or judgment of
divorce.  Professional consideration must
be given to the timing of the divorce and
how the non-participating spouse is to be
paid.  Whether that spouse receives his or
her interest in the form of a promissory
note or in the form of tax-advantaged
spousal support effects whether the 

obligation may be later modified or dis-
charged in bankruptcy. 

Careful planning for a divorce is a
sound business practice.  A negotiated
and discreet resolution is most often
more advantageous than having a judge
make the decision on the division or sale
of a business after expensive and disrup-
tive litigation.  Making correct choices
begins with the hiring of an experienced
business and family law attorney and  a
skilled and sophisticated forensic divorce
accountant.  

When asset protection is a priority,
using the best business entity to hold
business assets and investments is criti-
cal.  A single member Limited Liability
Company (“LLC”) is often used because a
creditor’s ability to reach the LLC’s assets
to satisfy a debt of the sole member is
very restricted. However, there is a dis-
turbing trend in state courts across the
United States that erodes the asset pro-
tection provided by a single member LLC.

In June 2010, the Florida Supreme
Court became the latest court to follow
this trend.  In the case of Olmstead v FTC,
that court nullified the asset protection
provided by Florida single member LLCs.
Prior to this ruling, it was believed that
assets held by a single member LLC were
protected from seizure by a judgment
creditor of the sole member.  Formerly,
the best that a judgment creditor (includ-
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ing a bankruptcy trustee) could obtain
was a “charging order.”  A charging order
makes LLC funds available to the creditor
only under two circumstances:  (i) if the
LLC member makes distributions from
the LLC or (ii) if the LLC is liquidated.
However, the creditor cannot force distri-
butions or liquidation.

The logic behind limiting third party
creditors to a charging order is that it
would be inequitable to the other LLC
members to be forced to deal with a cred-
itor as a substitute member or to have
their share of LLC assets liquidated.
Obviously, in the case of a single member
LLC, that logic is either strained or a fic-
tion.  

A previous Law Notes article, “Post
9/11 Asset Protection Planning”
(September 19, 2008), discussed In re
Ashley Albright, a Colorado case that
similarly nullified the asset protection
provided by a Colorado single member
LLC.  The article noted “With these devel-
opments, setting up a limited liability
company with multiple members will
afford better protection.”  

The use of Michigan LLCs has grown in
popularity over the last twenty years and
they are often preferred over C and S cor-
porations because of the ease of estab-

lishing and managing an LLC.  However,
Olmstead, Albright, and other similar
decisions, raise the question of whether
Michigan single member LLCs should be
converted to multi member LLCs. 

Each state has its own limited liability
company statute and so must be individ-
ually evaluated.  There is some good
news for Michiganders in this regard.
The Michigan Limited Liability Company
statute is drafted in a way that provides a
credible argument that Michigan single
member LLCs will hold up to third party
creditors’ claims.

Most states statutes require that the
remaining members consent to any rem-
edy other than the charging order.
Unfortunately, the Florida statute in
Olmstead and the Colorado statute in
Albright either did not address the issue
or were not clear.  In contrast, the
Michigan statute, MCL 450.4506(1),
specifically addresses the single member
LLC situation.  It provides:

“An assignee of a membership
interest in a limited liability company
having 1 member may become a
member in accordance with the
terms of the agreement between the
member and the assignee.”

Obviously, the LLC’s single member is
not going to agree to an assignment with
a third party creditor or bankruptcy
trustee.  However, the bankruptcy trustee

may be successful in arguing to the court
that the debtor/member consented to the
assignment by signing the petition for
bankruptcy.  As a result, reliance on the
Michigan statute may not be enough to
protect the assets of a Michigan single
member LLC from the member’s creditor.
The writing is on the wall – single mem-
ber LLCs are suspect even in Michigan.
Therefore, converting to or forming a
multi member LLC is the safest course.

This article focuses on situations
where a creditor of the single member is
attempting to collect the debt of that indi-
vidual from the assets of the LLC.
However, a different analysis applies
where a creditor is attempting to collect
the debt of an LLC from the individual
assets of the sole member.  In the latter
scenario, the sole member has some pro-
tection against most ordinary creditors of
the LLC. The single member’s tax credi-
tors are clearly an exception to this pro-
tection.

If you have a question regarding the
protection of your assets, contact Randy
Wright.

LIMITED LIABILITY COMPANY
- from page 3

The material discussed in Law Notes is meant to provide general information and, given the limited space, is
necessarily only an overview of each issue discussed. The information contained in this newsletter is not
intended to provide legal advice and should not be acted upon without obtaining legal advice that is tailored
to your facts and circumstances.

IRS Circular 230 Disclosure: To insure compliance with Treasury Regulations, we are required to inform you
that any tax advice contained in this communication was not intended or written by us to be used, and may not
be used by you or anyone else, for the purpose of: (i) avoiding  penalties imposed by the Internal Revenue Code;
or (ii) promoting, marketing, or recommending to another party any tax-related matter addressed in this 
communication.
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Establishing a trust is an important part
of estate and financial planning.  A trust
enables individuals and families to avoid
unnecessary taxation of inheritances and
to avoid opening a probate matter with the
local court.  However, establishing a trust
only gets you halfway there. In order for
your trust and overall estate plan to work
as designed, the trust must be properly
funded.

Trust funding is the process of trans-
ferring assets from your individual name
to your trust during your lifetime.
Although most estate plans have built-in
provisions to move assets into a person’s
trust after death, post death funding can
only be accomplished through the probate
process.  In other words, if you don’t fund
your trust during your lifetime, your estate
planning goals may not be fully realized.

Since every situation is different, trust
funding must be tailored to individual cir-
cumstances and requires a carefully
thought-out strategy.  Even after a trust
has initially been funded, certain life
changes such as divorce, inheritance, and
the accumulation of wealth require a peri-
odic reexamination of current funding.
Although not an exhaustive list, residential
and vacation property, automobiles, boats,
collectibles,  stocks, bonds, 401(k)
accounts, pensions, retirement accounts,
money market and checking accounts,
and life insurance are all assets that can be
used to fund your trust.

The total amount of assets placed into
your trust should be reviewed with an eye
toward minimizing taxes.  Currently the
federal estate tax is scheduled to return
next year with an exemption amount of $1
million. Because the exemption amount
was $3.5 million in 2009 and there is no
estate tax this year, the return of the tax in
2011 with a $1 million exemption is sure
to subject many more estates to the feder-
al estate tax.  

Married couples can help reduce their
tax exposure by making sure their estate
plans are balanced – that is, that their
assets are properly allocated between their
two trusts.

For the following example,  assume the
exemption amount returns to $1 million
with a tax rate of 55%.  Also assume that
spouse A’s trust is funded with $1.3 mil-
lion in assets while spouse B’s trust has
$700,000 in assets.  Also assume that the
marital deduction from estate tax does not
apply because each spouse is leaving his
or her trust assets to beneficiaries that do
not include the other spouse.

When spouse A dies, $300,000 (the
amount exceeding the estate tax exemp-
tion) will be taxed and the estate will pay
$165,000 in taxes.  If spouse B dies there
will be no estate tax but $300,000 of the
available exemption will be left unused.  If
our married couple had balanced their
trust assets by moving $300,000 from
spouse A’s trust to spouse B’s trust, then
neither trust would be taxed.  Moreover,
the transfer from spouse A to spouse B
will not be taxed because transfers
between spouses generally have no tax
consequences.  What could your benefici-

aries or designated charity do with
$165,000?  

In another example, a trust may exceed
the applicable exemption of $1 million
with no opportunity to balance trust assets
through transfers to a spouse.  In these
situations, transferring assets outside of
the trust can help an estate avoid paying
unnecessary estate tax.  This can be
accomplished by transferring assets to an
irrevocable life insurance trust or through
a concerted annual gifting plan.

By helping  you to achieve your estate
planning objectives and allowing the
future administration of your trust to pro-
ceed more smoothly, proper funding of a
trust is an investment in itself.  For trusts
with amounts exceeding the estate tax
exemption, allocation of assets between
spouses, moving assets to separate
trusts, or gifting assets can minimize or
eliminate estate taxes.

Please contact Louise Labadie or
Richard Zmijewski to inquire how we can
help you to optimally and completely fund
your trust.

THE IMPORTANCE OF TRUST FUNDING
By Louise L. Labadie and

Richard R. Zmijewski, Sr.
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A little knowledge is a dangerous thing!  The internet’s vast resources provide employees with access to infor-
mation about employment laws and regulations - which may be inaccurate or taken out of proper context.  Below
is the truth about some common myths:

EMPLOYMENT MYTHS BUSTED 
By  David M. Foy

Myth:
Lunch breaks are “time worked” for purposes of calcu-
lating overtime.

Employers are required to provide lunch and rest breaks.

Employers must pay their employees overtime pay if
they work on weekends or holidays.

Every form of “harassment” is unlawful.

Employees may consent to future periodic deductions
from wages for property damage, training costs, and
similar items.

All salaried employees are exempt from overtime.

Employers may prohibit employees from discussing
wages - Shhhh!

All employers must offer COBRA coverage.

All employers are covered under Title VII of the Civil Rights
Act and the American With Disabilities Act (“ADA”). 

An employer may designate an individual as an “inde-
pendent contractor” by using those magic words or via
an express contract. 

Busted:
Unless required by contract or collective bargaining
agreement, bona fide meal periods (30 minutes or more)
are not counted as hours worked provided employees are
completely relieved from their duties.

Lunch and rest breaks are not required, but common
sense dictates that nature does call and most employers
provide them.

Unless required by contract or collective bargaining
agreement, overtime pay is not required for weekend or
holiday work unless an employee works more than 40
hours in the same workweek.  

Unlawful harassment does not include personality con-
flicts, bad behavior, or quirky conduct not directed at a
protected class of persons.

Strict rules regulate how and when periodic deductions
may be made from employee wages.

In order to be exempt from the minimum wage and over-
time provisions of the Fair Labor Standards Act, employ-
ees must be paid on a salary basis (currently $455 per
week) and meet one or more of the allowable exemptions:
executive, professional or administrative, computer pro-
fessional, or outside sales.

Employees are free to discuss wages among themselves
under the Michigan Wages and Fringe Benefits Act and
under the National Labor Relations Act. 

Generally, an employer is exempt from COBRA require-
ments if it had fewer than 20 employees on at least 50%
of its typical business days in the entire previous calendar
year.

Title VII and the ADA only cover employers that employ 15
or more individuals.

Generally, whether an individual is an employee or 
independent contractor is determined by applying the
economic-reality test which includes factors such as
whether the employer controls the individual’s duties or
performance.  
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FIRM NEWS
Seven Berry Moorman attorneys were recognized in Michigan Super Lawyers 2010 as outstanding attorneys in their practice areas.
Donald F. Carney, Jr. was selected for his proficiency in estate & trust litigation.  Sheryl A. Laughren was listed for her expertise
in employment & labor law.  Dennis M. Mitzel and Harvey B. Wallace II were included for their skill in estate planning & probate.  
James P. Murphy was recognized for his ability in the business litigation category.  Thomas M. Sullivan and Randolph M. Wright
were listed for their expertise in business/corporate law.

***************
Michigan Super Lawyers 2010 also named Richard R. Zmijewski, Sr. a “Rising Star” in the area of business/corporate law.  The
designation recognizes up-and-comers with under 10 years of practice.

***************
Sheryl A. Laughren was nominated to the board of directors of the United Methodist Retirement Communities (“UMRC”).  UMRC’s
mission includes promoting the wellness, dignity, and independence of older adults by providing high quality and innovative resi-
dential and supportive services.  The UMRC offers nonprofit care at its 58-acre campus and various locations with cutting edge serv-
ices in short term rehabilitation care, skilled nursing care, memory loss care, and independent and assisted living apartments. 

***************
George H. Runstadler III was included in Hour magazine, 2010 Best of Detroit, Five Star Wealth Managers for estate planning.  Hour
surveyed consumers and financial services professionals to find Detroit area wealth managers who scored highest in overall satis-
faction.  George was also included in dbusiness, 2010 List of Top Lawyers in Metro Detroit.  

***************
Thomas M. Sullivan was elected general bowling chairman of the Detroit Athletic Club for the 2010-2011 season.  Tom also served
as the assistant general bowling chairman for the 2009-2010 season.

***************
Randolph M. Wright and Simon Edelstein attended the Forestry Forum in St. Petersburg, Russia from June 23 through 27.  The
Forum included round table discussions on reforestation, forest transport infrastructure, development of lease relations and forest
management issues, and live demonstrations of forestry equipment at the exhibition grounds.  Since the early 1990s Randy and
Simon have been actively involved in helping clients do business in Russia and the other former Soviet republics. 

***************
An interview and profile of Richard R. Zmijewski, Sr. appeared in the summer 2010 edition of Motion magazine.   The article dis-
cussed Metro Detroit’s “Brain Drain” and featured eight metro area attorneys who belong to Fusion – an organization for young pro-
fessionals that was formed by the Detroit Regional Chamber of Commerce to reverse the trend of new talent leaving Michigan.
Rich’s practice is centered on business law, including providing legal assistance and practical guidance to entrepreneurs and small
business owners.  Rich also assists businesses with protecting and profiting from their intellectual property assets. 
Rich also participated in the June 10, 2010 Community Legal Resources workshop for nonprofit organizations.  Rich spoke on the
topic of director and officer liability and on identifying, preventing, and mitigating liabilities. The presentation and ensuing discus-
sion centered on general best practices, statutory compliance, fiduciary duties, and compliance with IRS regulations involving tax
exempt 501(c)(3) organizations and Form 990 requirements. 

***************
Randolph T. Barker participated in a national teleconference to mortgage lenders regarding best practices in the foreclosure
process.   The July 26 program was sponsored by the National Business Institute.  Randy discussed methods for curing defec-
tive sales and addressing post-foreclosure title issues, lender options regarding borrower redemption rights, property preserva-
tion issues, and recent developments in state and federal law.  Randy represents owners, landlords, developers, contractors,
architects, investors, and lenders in matters involving the acquisition, sale, and leasing of real estate, real estate litigation, and
foreclosures.  

***************
Attorneys from Berry Moorman participated in the 2010 SuperConference hosted by the Michigan Nonprofit Association.  The
conference took place from May 18 through 19 in Lansing.  Dennis M. Mitzel gave a presentation regarding charitable giving and
planning and David M. Foy spoke regarding the supervision and evaluation of staff.  Dave and Richard R. Zmijewski, Sr. attend-
ed the Networking Session with the coauthors of the Michigan Nonprofit Management Manual, 5th edition and discussed the
manual and other nonprofit issues.

***************
Harvey B. Wallace II began serving as chairman of the Joint Committee on Employee Benefits (“JCEB”) in August 2010. The
JCEB is a committee of six sections of the American Bar Association including the Real Property, Trust & Estate Law Section.

***************
Dennise M. Mitzel and Harvey B. Wallace II were selected for inclusion in The Best Lawyers in America 2011 in recognition of
their accomplishments and expertise in the trusts and estates area of law. Harvey was additionally recognized for his proficiency
in nonprofit/charities law.
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